WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  September 8, 2016
Location:  500 North Cedar, Spokane  
___________________________________________________________

10:00 a.m.
1)
No.: 336158
Case Name:  Harlan Douglas, et ux v. Shamrock Paving, Inc. 

County: Spokane 
Case Summary:  After gasoline, diesel, and lube oil contaminated the soil on Harlan and Maxine Douglass’ (Mr. Douglass) property, resulting in the removal of 68 tons of soil, a jury found Shamrock Paving, Inc. (Shamrock) liable for trespass and nuisance and awarded Mr. Douglass $17,300.  The trial court heard Mr. Douglass’ concurrent claim under The Model Toxics Control Act (MTCA), chapter 70.105D RCW.  The court determined Shamrock was liable under the MTCA but Mr. Douglass had not shown his actions were remedial and thus could not recoup his investigative and cleanup expenses or his attorney fees and costs.  Concluding Shamrock was the prevailing party, the court awarded Shamrock $97,263.13 in attorney fees and costs.  Mr. Douglass appeals the court’s MTCA ruling and the award of attorney fees.  He contends (1) the definition of “remedial action” is disjunctive, allowing recovery for either a release of hazardous substances that poses a threat or potential threat to human health or the environment or for investigative costs for any release, (2) the court erred in concluding he did not show the release posed at least a potential threat to human health or the environment, and (3) the court erred in awarding Shamrock attorney fees and costs.  
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2) 
No.:  333329, cons. w/ 338258

Case Name: Water Works Properties, LLC v. William Dan Cox, et ux, et al

County: Douglas 

Case Summary: After poor harvest years, William and Joy Cox (Cox), orchardists in Douglas County, became financially overextended and unable to obtain crop financing.  John McQuaig, through his company, Water Works Properties, LLC, provided several loans to Cox, which Cox could not repay.  To address this debt, Water Works and Cox negotiated deeds in lieu of foreclosure transferring all of the Coxes’ orchard property, a cabin, and other property to Water Works in exchange for Water Works agreement to defer declaring default.  Cox later signed a promissory note for $150,000 as consideration for the cabin’s removal.  In 2013, Water Works sued Cox after he defaulted on the note. It asserted other claims and also requested a boundary line adjustment between the Cox and McQuaig properties. Cox filed counterclaims, including breach of fiduciary duty, conversion of equipment, and breach of an orchard lease.  The court concluded that Cox defaulted on the promissory note, ordered a boundary line adjustment consistent with Cox’s position that the boundaries should follow irrigation lines, and awarded Cox damages for Water Works’ conversion of personal property and breach of an orchard lease.  Water Works appeals, arguing the trial court erred by (1) revising the boundary lines to follow the irrigation lines, (2) finding that Water Works breached  the orchard lease, (3) awarding damages to Cox for his conversion claims, and (5) awarding Cox attorney fees for a second hearing.  Cox cross-appeals the trial court’s denial of his request for attorney fees at trial.      
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